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OPINION

On November 10, 1999, plaintiff, Hannah Robinson, filed her complaint agai nst defendants,
Charles C. Brewer and Charles R. Brewer, seeking damages for personal injuries sustained in an
automobile collision on November 11, 1998. The complaint alleges that plaintiff was driving her
vehiclenorth on Highway 45 South in Madison County when it was struck in therear by thevehide
driven by defendant, Charles C. Brewer, and owned by his father, Charles R. Brewer, causing
injuries and damages to the plaintiff.

Defendants’ answer admitsthat the defendant-vehicle struck theplaintiff-vehideintherear
and avers that the plaintiff-vehicle was stopped in the roadway just over the crest of a hill. The
answer deniesthe material allegations of negligence on the part of the defendant-driver and further
relies upon the comparative fault of the plaintiff to bar or diminish recovery.



The case was tried before a jury on January 17, 2001, and the only witnesses to testify
concerning the facts of the collision were plaintiff, Robinson, and defendant, Charles C. Brewer.
Plaintiff testified that she was proceeding in anortherly direction on Highway 45 South which she
described as a four-lane highway in a generaly hilly area with no turning lanes. She was driving
in the inside or left-hand driving lanefor northbound traffic. She testified that as she approached
a hill on Highway 45, atruck in front of her signaled to tum left, and after cresting the hill, she
stopped behind thetruck. Shefurther stated that just amoment later the defendant-driver “ cameand
hit meintherear.” Shetestified that therewasalot of traffic in both northbound lanes and that she
had no trouble stopping her vehicle without striking the truck in front of her making the left-hand
turn. She testified that she did not have an opportunity to get into the right-hand lane. She was
unable to give any distance as to how far she was over the crest of the hill but could only say that
shewas dightly over the crest of the hill. She did state, however, that she felt uncomfortable with
the position of her vehicle.

Thedefendant-driver testified that he was proceeding north at approximately 45to 50 m.p.h.
in the inside, northbound lane. He stated that as he came over the crest of the hill he saw the
plaintiff-vehide stopped in front of him. Heimmediately applied his brakes and cut hisvehicleto
theright, but the left Sde of hisvehiclg starting right behind the front whed, collided with theright
rear of the plaintiff-vehicle. He stated that it appeared that the vehiclein front of him was about 20
yards over the crest of the hill and that he did everything he could to stop his vehicle and avoid
striking the plaintiff-vehicle.

At the conclusion of the proof, plaintiff moved for a directed verdict on the issue of
defendants’ negligence and liability whichthetrial court denied. The case was submitted tothejury
on the trial court’s instructions, including, over plaintiff’s objection, a charge concerning
comparative negligence. Thejury completed ajury verdict formwhich we quoteas pertinent to the
issues before us:

JURY VERDICT FORM

We, the Jury, unanimously answer the questionssubmitted by
the Court as follows:

1. Doyou find the Defendant Charles C. Brewer to beat fault? (The
Plaintiff Hannah Robinson has the Burden of Proof.)

Yes No X

If you answer is “no”, stop here, sign the verdict form and
return it to the Court. If you answer “yes’, proceed to question 2.

2. Do you find the Plaintiff Hannah Robinson to be at fault? (The
Defendant Charles C. Brewer has the Burden of Proof.)
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Yes No.

If your answer is“no”, you havefound Defendant Charles C.
Brewer 100% at fault and therefore you should skip question 3 and
proceed to question 4. If your answer is“yes’, proceed to question
3.

3. If you havefound both Plaintiff Hannah Robinson and Defendant
Charles C. Brewer to be at fault, considering all the fault at One
Hundred Percent (100%), what percentage of fault do you &tribut to
each of the parties?

Plaintiff Hannah Robinson % (0-100%)

Defendant Charles C. Brewer %(0-100%)

Total = 0% or 100%

If you find Plaintiff Hannah Robinson to be 50% or more at
fault, stop here, sign thisform and return it to the Court. A Plaintiff
50% or more at fault is not entitled to recover damages. |If you find
Plaintiff isless than 50% at fault, proceed to questions 4 and 5.

Judgment was entered on the jury verdict, and plaintiff’ s subsequent “Motion for New Trial
or, inthe Alternative, Motion to Have Judgment Entered in Accordancewith the Plaintiff’ sMotion
for aDirected Verdict” wasdenied. Plaintiff appeds and presents the following issuesfor review,
as stated in her brief:

1. DidtheTrial Court err in not granting the Appellant’s Motion for
a Directed Verdict on the issue of the Appellees negligence and
liability for the injuries and damages suffered by the Appellant?

2. Didthe Tria Court err in charging and instructing the jury on the
law concerning comparative negligenceand/or modified comparative
negligence. Included in this Issue is whether or not the Trial Court
erred in submitting to the jury a jury verdict form which contained
forms and language applicable to comparative negligence and/or
modified comparative negligence?



Plaintiff assertsasto thefirst issuethat the defendant-driver violated T.C.A. § 55-8-124 (a),
which provides asfollows:

(@ The driver of a mator vehicle shall not follow another vehicle
moreclosely thanisreasonable and prudent, having dueregard for the
speed of such vehicles and the traffic upon and the condition of the
highway.

Paintiff also asserts that the defendant-driver was not faced with something that was
unexpected, considering that there are residences along the highway with driveways for egress and
ingress. She argues that “there could be absolutely no reasonable conclusion or inference but that
the appellee, Charles C. Brewer, was negligent and that such negligence was not only the proximate
cause of the accident, but was the sole cause of the accident and the resulting injuries” We must
respectfully disagree.

Mr. Brewer, as was plaintiff, was driving his vehicle in a thru-traffic lane on a highway
designed for high speedtraffic. According to histestimony, hewas notfollowing plaintiff’ svehicle
and was proceedingwell within the established speed limit for the location involved. Certainly the
plaintiff wasin an unenviable position, being forced to stop behind avehicle waitingto make aleft
turn. However, plaintiff stated that she was uncomfortalde with the position of her vehide and
apparently recognized that her position inthe roadway could present an unexpected obstacle for a
vehicle traveling in this thru-traffic lane.

When deciding amotion for directed verdict, both thetrial court and thereviewing court on
appeal must ook to all the evidence, take the strongest legitimate view of the evidence in favor of
the opponent of the motion and allow all reasonableinferencesinfavor of that party. Thecourt must
discard all countervailing evidence, and if there is then any dispute as to any materid fact, or any
doubt as to the conclusions to be drawn from the whol e evidence, the motion must be denied. See
Hurley v. Tennessee Farmers Mut. Ins. Co., 922 SW.2d 887, 891 (Tenn. Ct. App. 1995)(citing
Tennessee Farmers Mut. Ins. Co. v. Hinson, 651 SW.2d 235 (Tenn. Ct. App. 1983)).

From the record in this case, it appears that the jury found that under the particular facts of
this case the defendant-driver was exacising reasonable and ordinary care in the driving of his
vehicleand that acollision with plaintiff’ s vehicle was an unavoidable accident. Thetrial court did
not err in denying the motion for a directed verdict.

In plaintiff’s second issue for review, she challenges the propriety of the trial court’s
instruction to thejury concerning comparative fault and to follow-up by placing that issue beforethe
jury on the jury verdict form.

The defendants relied on comparative fault in their pleadings and in the proof introduced at

trial questioned whether plaintiff could have moved farther away from the crest of hill or possibly
changed lanes While it does appear to this Court that the defendants’ theory of comparative fault
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on the part of the plaintiff iswithout much forceand without any proof to sustain it, it is apparent
from the record that the jury never reached this issue. Plaintiff argues that merdy asserting the
defense by having the court instruct the jury on thedefense is sufficient to create reversible error.
Wemust respectfully disagree. Thejurywasclearly instructed to first decide whether the defendant
motorist was guilty of fault in causing the collision. Theinstructionswere quiteclear tha if thejury
found that the defendant motorist was guilty of fault, then, and only then, would the jury be
concerned with determining whether there was any fault on the part of theplaintiff. It ispresumed
that the jury considered the trial court’s instructions as a whole and understood the trial court’s
instructions. Theburdenisonthe complaining party to show otherwise. SeeBassv. Barksdale 671
S.W.2d 476 (Tenn. Ct. App. 1984). Wemust presumethat the jury followed the instructions unless
the complaining party shows otherwise. See Perkinsv. Sadler, 826 S.W.2d 439, 443 (Tenn. Ct.
App. 1991).

There ssimply isnothing in the record to indicate that thejury did not follow the instructions
of the court to first consider the issue of fault on the part of the defendant motorist. The jury did
what it wasinstructed todo and never reached any issueconcerning fault on the part of the plaintiff.
If the court was in aror in instructing the jury concerning comperative fault on the part of the
plaintiff, it was harmless error.

Accordingly, the judgment of the trial court on the jury verdict is affirmed. The case is
remanded to the trial court for such further proceedings as are necessary. Costs of the appeal are
assessed againg the appd lant, Hannah Robi nson, and her surety.

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.



